INTRODUCTION
The State of Indiana recently legalized certified direct entry midwifery. 2 Surely the new law, championed as a "huge step forward for families in Indiana" 3 and the product of decades of lobbying efforts, 4 would not merely maintain the status quo. 5 Surely the new law, aimed to bring together two historically disparate groups, would not promote a greater resentment of one another. 6 Surely the new law would not deprive Hoosier women of their United States Constitutional right to privacy or to the free exercise of their religion. 7 Yet, the language of the new midwifery statute produces these results that surely no law should produce.
Behind the portrayal of this law as a giant leap for midwife accessibility in Indiana, however, is the strong likelihood that very few aspiring midwives will be able to comply with the requirements needed to practice legally in the State of Indiana. 8 Two provisions, in particular, will produce an unworkable statute: the [Vol. 48:663 difficult births requiring the surgical removal of the fetus. 23 Physicians, however, did not have many drugs or surgical instruments available to them, and this lack of technology meant that there was little difference between the services offered by a physician and by a midwife. 24 This relative equality in results and popular perception led to a "'system of cooperation'" and "'professional courtesy'" between midwives and physicians for most of the eighteenth century. 25 Additionally, many physicians practiced medicine only part time and held other occupations, such as land proprietorships and politics, 26 and generally left midwives undisturbed to provide care for women in pregnancy and labor. 27 
The Rise of the Medical Profession to the Exclusion of Midwifery.-This
"system of cooperation" in which midwives delivered nearly all children in the home during the eighteenth century gave way to a "system of exclusion" 28 in which physicians delivered more than eighty percent of all children in hospitals by 1950 . 29 The reasons for this drastic change are two-fold: the rise of the medical profession and the shifting population demographic from rural to urban settings. 30 The resulting system of exclusion fueled an intense rivalry between obstetricians and midwives that continues to some extent to the present day. 31 Two reports on medical education, published in 1910 and 1912, ignited the rise of professionalized medicine in childbirth. 32 These reports identified deficiencies in obstetrical training. 33 After observing the Johns Hopkins Medical School's obstetrical training program, J. Whitridge Williams, Professor of Obstetrics, concluded that "'the average practitioner, through his lack of preparation for the practice of obstetrics, may do his patients as much harm as the much-maligned midwife.'" 34 As alluded to by Williams, the male-dominated medical profession no longer regarded midwives as tolerable in the profession of childbirth. 35 Technological advances such as anesthesia and obstetrical forceps available exclusively to physicians provided a visual point of reference to 23 AMERICA, 1750 AMERICA, -1950 AMERICA, , 63 (1986 
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INDIANA'S MIDWIFERY STATUTE 667 distinguish the practice of obstetrics from the practice of midwifery.
36
To remedy the lack of training, the reports recommended that obstetric students perform significantly more deliveries in hospitals during their training. 37 The combination of the urbanization of America, which resulted in a larger percentage of Americans in proximity to hospitals, and the mass immigration of poor Europeans, who were willing to use their delivery as a teaching tool for young doctors in exchange for free obstetrical services, was just the recipe for this recommended training. 38 As such, obstetricians viewed midwives as direct competition for patients. 39 One legal scholar aptly described the changing relationship between physicians and midwives: "the seeds for bitter conflict were sown early in the twentieth century between obstetricians-virtually all of them male and eager to ply their ever-growing surgical and technological skills-and midwives, virtually all of them female, already being marginalized by exclusion from the scientific fraternity." 40 Besides poor immigrants used as training tools, middle and upper class women were the first to regularly utilize obstetricians. 41 Physicians cited the germ theory of disease transmission, which experienced increasing acceptance in the early nineteenth century, to explain why the home was not a safe environment for a woman to deliver her baby. 42 Childbirth itself was regarded as a dangerous procedure that was safer and less painful under the care of an obstetrician in a hospital setting, a "fact" that appealed to women who were able to afford an obstetrician-attended hospital birth. 43 Indeed, maternal mortality rates were as high as 600-700 deaths per 100,000 childbirths in the early twentieth century. 44 These numbers began to decline by the 1930s when hospital childbirths under the direction of an obstetrician gained popularity, and physicians convinced pregnant women that this trend proved that childbirth is a pathological act requiring their disease-oriented approach to care. 45 This correlation between decreased maternal mortality rates and the use of medicine to the exclusion of midwifery, however, did not represent a causal relationship. 46 Instead, the increased use of antibiotics around this time was ; see also FRIEDMAN, supra note 10, at 148 ("The most obvious social cost is that any one of these measures, whether it be registration, certification, or licensure, almost inevitably becomes a tool in the hands of a special producer group to obtain a monopoly position at the expense of the rest of the public.").
41. largely responsible for the decline in deaths during childbirth. 47 The rate of maternal mortality declined at a similar rate in most other western countries, all with very different birth practices, suggesting that the type of childbirth attendant used had little to do with the decline of maternal mortality. 48 Regardless of this misperception, the medical, disease-oriented approach to childbirth cemented itself in mainstream American culture. 49 A few decades into the nineteenth century, the previous sentiment that childbirth was a joyous, natural, and communal event had vanished. 50 The popular acceptance that an obstetrician delivered birth in a hospital was the only option for childbirth continued for the next half-century, with obstetricians establishing a nearmonopoly of all childbirth by the 1960s. 52 This grassroots movement championed the ideas of "natural childbirth," "prepared childbirth," and supportive care in the home by midwives. 53 They protested the view that every pregnancy and childbirth was a disease requiring routine medical intervention and extended hospital stays. 54 These beliefs echoed the larger efforts during this time for women to reclaim power over their bodies and retain bodily integrity. 55 be improved. These various birth attendants, including physicians, Certified Nurse-Midwives, and Direct Entry Midwives, can all contribute to a woman's safe, positive birth experience.
58
While the methods and philosophies are different among these birth attendants, particularly between physicians and midwives, 59 the infant and maternal mortality rates are quite similar. 60 Legislation can greatly affect the birth attendants' relationships with one another, and, ideally, legislation will help create a cooperative environment in which physicians and all types of midwives work together to create a dual system of childbirth care.
61
1. The Midwifery Model of Care.-Midwives prescribe to a "wellness approach," which emphasizes low-risk childbirth as a normal, natural process for women.
62 Well-trained midwives are experts in screening and caring for normal pregnancies and low-risk births.
63
They do not accept high-risk cases, like women with high blood pressure, women with previously complicated pregnancies, and women with a family history of childbirth difficulties. 64 If a complication arises during labor, trained midwives should timely recognize the abnormality and safely transfer the woman to the hospital. 65 For low-risk, normal cases, however, midwives are fully capable of safely caring for the mother and baby through the entire pregnancy and childbirth process.
66
A main tenant of this holistic, wellness approach is that midwives encourage mothers during pregnancy and childbirth, rather than control them. 67 Instead of focusing solely on the woman's uterus, midwives attend to the woman as a whole person. 68 Midwives believe that a woman's social and psychological state can greatly affect her pregnancy and childbirth. 69 To ensure that the woman is socially and psychologically healthy, a midwife inquires into the woman's expectations of her pregnancy and labor, her morals, beliefs, fears, hesitations, and desires.
70
During childbirth, midwives prefer to watch and wait for physiologic processes to progress naturally and remain with the woman 58 Despite the amount of time a midwife spends with each woman, midwifery services are significantly less expensive than a physician-attended labor in a hospital. 74 The midwives' hands-off approach encourages midwives to place a great trust in the body's ability to safely deliver the baby and to use medical interventionist methods only when absolutely necessary. 75 They do not allow the possibility of complications to "preempt all other values associated with the woman's experience of bearing and giving birth to a child." 76 The low rate of intervention, including the non-use of costly tests and equipment such as sonograms and fetal monitors, is the main reason for the cost-effectiveness of midwifery services. 77 There are two general classifications of midwives: Certified Nurse-Midwives ("CNMs") and Direct-Entry Midwives ("DEMs"). 78 CNMs first receive basic nursing education and become registered nurses. 79 They must then obtain a Master's degree in nursing and pass the certification exam administered by the American Midwifery Certification Board. 80 These requirements make CNMs the type of midwife with the "highest degree of traditionally accepted medical training." 81 The vast majority of midwives are CNMs, 82 and they work almost exclusively in hospital settings. 83 CNMs are licensed health care providers legally authorized to practice in all fifty states. 84 In contrast, DEMs are "independent practitioner[s] educated in the discipline of midwifery through self-study, apprenticeship, a midwifery school, a college, or university-based program distinct from the discipline of nursing." 85 These
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INDIANA'S MIDWIFERY STATUTE 671 midwives, more than CNMs, fully prescribe to the midwifery model of care and frequently attend homebirths. 86 As each state has the power to enact laws to protect its citizens' health and safety, state laws vary in the legality, standards of practice, and requirements for licensure or certification of DEMs.
87 Some DEMs either choose or are required to obtain certification through the North American Registry of Midwives ("NARM").
88
These midwives, known as Certified Professional Midwives ("CPMs"), establish competency "through training, education and supervised clinical experience, followed by successful completion of a skills assessment and written exam."
89 Although Indiana's use of the term "Certified Direct Entry Midwife" is unique, CDEMs are a type of DEM with specific requirements for state certification.
90 Some midwives, known as lay midwives, choose not to obtain state licenses but instead gain experience without formal training through apprenticeship and practice. -While the midwifery model of care embraces a "wellness" approach, 92 the medical model of care embraces a "disease-oriented" approach. 93 Because obstetrics views childbirth as an illness, rather than a natural process, its focus "was and remains the diagnosis and treatment of pathology: complications of pregnancy and management of diseases affecting pregnant women and the fetuses they carry." 94 Obstetricians believe that "no case is normal until it is over."
95 Because many problems can potentially arise during childbirth, obstetricians strongly encourage women to deliver in a hospital setting. 96 This approach has also resulted in a high rate of obstetrical Obstetricians have many patients to tend to at once, which means they periodically check in with the patients and rely on nurses and machines to monitor labor. 98 Some women find the hospital experience to be a "medical, passive and alienating event."
99 By and large, however, childbirth in a hospital attended by an obstetrician continues to be the norm for the vast majority of American women. 3. The Data.-Because the constitutionality of Direct Entry Midwifery regulation hinges on the presence of a legitimate state interest, 101 it is important to examine the data regarding the public safety risks and benefits of midwifery. Even though midwifery has been around since colonial times, high-quality evidence surrounding this debate is relatively limited.
102 Women working with a midwife or planning a homebirth have been reluctant to participate in clinical trials, so most of the data comes from observational studies. 103 The low rates of midwife-attended births are definitive, however, and in 2011, only 0.007% of births were attended by a DEM.
104
One prospective cohort study surveyed the United States and Canada, where midwives are not well-integrated into the healthcare system, and evaluated the safety of homebirths involving DEMs. 105 This study is one of the largest studies involving DEMs and homebirth, 106 but the results are similar to other studies of the practice of midwifery. 107 It found that women who planned a homebirth with nothing happens. However, if an emergency occurs, it happens very fast-in two, three, four minutes.'"). 97. Hermer, supra note 23, at 331; see, e.g., ACOG Committee Opinion, supra note 96, at 2 (including interventions such as epidural analgesia, electronic fetal heart rate monitoring, episiotomy, operative vaginal delivery, and cesarean delivery).
98. a DEM experienced low rates of intrapartum and neonatal mortality, similar to rates of low-risk births in a hospital setting.
108 There were no maternal deaths.
109
The study also found that rates of medical intervention in a midwife-assisted birth at home were less than half those in a hospital setting.
110
The authors recommended increasing accessibility to DEMs for pregnant women.
111
Advocates of both the midwifery model and the medical model agree that use of interventions in labor and delivery are much higher among physician-attended childbirth than DEM-attended childbirth. 112 Midwifery advocates contend that "most obstetrical interventions during labor and delivery have little, if any, [positive] effect on the majority of the causes of maternal and neonatal morbidity and mortality."
113 Furthermore, these advocates explain that some intervention methods, such as regular use of cesarean sections, are dangerous and result in increased maternal morbidity. 114 The medical community defends its use of intervention procedures. The American College of Obstetrics and Gynecology ("ACOG") claims that the goal of intervention methods is to "improve the health of children by intervening before birth to correct or treat prenatally diagnosed abnormalities," but it stresses that no intervention can be performed without the mother's informed consent. 115 A national nursing organization explains that electronic fetal monitoring is an "appropriate and effective method[] to assess and promote maternal and fetal well-being." 116 Regardless of the benefit or harm of intervention procedures, the use of these methods in an obstetrician-attended birth results in significantly higher costs to births attended by midwives and physician-attended births in a hospital); but see Jenny W. hysician and institutional convenience, the incentives of a fee-for-service payment system, the adverse effects of the malpractice system, limited reliance on best-evidence maternity guidelines, and reliance on obstetric specialists to provide care in the normal pregnancy are all frequently cited as the reasons for high intervention rates in low-risk births in hospital settings").
116 The prospective cohort study, explained above, noted that "an uncomplicated vaginal birth in a hospital in the United States cost[s] on average three times as much as a similar birth at home with a midwife."
118 Childbirth is the most common reason for hospitalization, 119 with over 3.9 million women giving birth in hospitals. 120 Furthermore, the scope of midwifery services is much greater than that of obstetric services, which makes the former a more cost-efficient endeavor for low-risk patients than the numbers would suggest. Obstetricians prefer to be prepared for any complications that may arise, while midwives structure their practice on the view that childbirth is a normal, natural process. 123 One approach, however, is not necessarily always superior. Rather, the midwifery model and the medical model operate best when working in cooperation with the other in a dual system of care. 124 Ideally, obstetricians care for women with high-risk pregnancies in a hospital setting, and DEMs care for women with low-risk pregnancies in the home. 125 The obstetrics community is now more open to the idea of formally trained DEMs attending to women with low-risk pregnancies than it has been in the past.
126 ACOG explained that while "hospitals and birthing centers are the safest setting for birth, it respects the right of a woman to make a medically informed decision about delivery. 144 This positive interaction, trust, and respect by both parties is key to creating a dual system of childbirth care for Hoosier women, and American women in general. 145 Idaho, for example, begins its statutory regulation of DEMs by acknowledging the importance of the availability of midwifery services, in addition to obstetric services:
The legislature finds and declares that the practice of midwifery has been a part of the culture and tradition of Idaho since before pioneer days and that for personal, religious and economic reasons some Idaho citizens choose midwifery care. The purpose of this chapter is to preserve the rights of families to deliver their children in a setting of their choice, to provide additional maternity care options for Idaho's families, to protect the public health, safety and welfare and to provide a mechanism to assure quality care. 146 Arkansas suggests that "[e]ach Licensed Lay Midwife is encouraged to develop a close working relationship with one or more specific Physician in obstetrical practice or CNM in obstetrical practice who agree to serve as a Referral source for the Lay Midwife. This relationship is optional." 147 The relationship is not required for licensure, but it is encouraged. 148 This dual system provides a woman with the opportunity to choose the midwifery model of care for her 139 childbirth experience while also assuring that, should a medical emergency or abnormality arise, a physician, who is familiar with her pregnancy, will be able to help. Several statutes require DEMs to have a written plan to transfer patients to a physician or hospital in the event of emergencies.
149
Minnesota requires applicants for licensure to develop a medical consultation plan, such as what conditions mandate consultation with a licensed health care provider, the transfer of care to a licensed health care provider, and emergency transfer to a hospital. 150 The plan must meet certain criteria established by an independent organization endorsed by the state. 151 Other states, such as Montana, require DEMs to "advise all women accepted for midwifery care to consult with a physician or certified nurse-midwife at least twice during the pregnancy."
152 Importantly, DEMs are not required to have a consultative relationship themselves with the physician or CNM but only have to advise their patients of the benefits of seeing another healthcare provider during pregnancy. 153 These procedures are more typical than the physician collaboration requirement endorsed by Indiana, which requires a collaborating agreement for all patients, regardless of the low-risk or high-risk nature of the pregnancy. Several states make sure to include language that protects physicians from liability when receiving referral patients or emergency patients from DEMs. This liability protection fosters cooperative relationships, rather than encouraging physicians to view DEMs merely as an extremely costly liability. 155 Louisiana, for example, prohibits licensed DEMs from providing care to patients who are deemed by physicians, after undergoing a risk assessment, to have high-risk pregnancies.
156
The statute explicitly provides that the physician-patient relationship only exists for purposes of the risk assessment and does not continue 149. Hermer, supra note 23, at 354. 150. MINN. STAT. § 147D.11(a) (2014). 151. Id. at § 147D.11(b); see also COLO. REV. STAT. § § 12-37-105(6) (2014) ("A direct-entry midwife shall prepare a plan, in the form and manner required by the director, for emergency situations. The plan must include procedures to be followed in situations in which the time required for transportation to the nearest facility capable of providing appropriate treatment exceeds limits established by the director by rule. A copy of such plan shall be given to each client as part of the informed consent required by subsection (5) of this statute."); S.C. CODE ANN. REGS. 61-24 (1993) ("The Midwife must be able at all times to recognize the warning signs of abnormal or potentially abnormal conditions necessitating referral to a physician. It shall be the midwife's duty to consult with a physician whenever there are significant deviations from the normal."). INDIANA LAW REVIEW [Vol. 48:663 after the conclusion of that assessment. 157 The risk assessment does not create a "legal relationship between the physician and the licensed midwife or any duty, responsibility, or obligation by the physician to supervise, collaborate, back-up, or oversee the licensed midwife's care of the patient."
158 Although physicians may still be disinclined to work with DEMs for reasons other than liability, 159 statutory protection from automatic various liability claims may push physicians and DEMs toward a more cooperative relationship. 160 Furthermore, while the midwifery model of care itself shields DEMs from many lawsuits, 161 if a DEM practices for long enough, the DEM will eventually be exposed to liability. As such, some states require DEMs to provide information regarding their liability insurance in the patient's informed consent form. 162 It appears that Indiana is the only state to require DEMs to find and maintain sufficient liability insurance to practice. 
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INDIANA'S MIDWIFERY STATUTE 679 useful to review the evolution of California's law in this discussion about Indiana's statute. In 1993, the State Legislature enacted the California Licensed Midwifery Practice Act of 1993 ("CLMPA"), which professionalized non-nurse midwives for the first time in the State of California. 164 The purpose of the law was to allow mothers to legally choose a midwife-assisted homebirth as a safe, cost-effective alternative to physician-attended hospital birth. 165 The CLMPA defined the term midwifery and required midwives to work under the supervision of a licensed obstetrician. 166 The term "supervision" was not meant to require the physical presence of the supervising obstetrician. 167 This understanding of the physician supervision requirement is nearly identical to Indiana's physician collaboration requirement. 168 The physician supervision requirement quickly proved to be an "unintended legal barrier which ha[d] rendered the legislation unworkable and unusable for California women and families." 169 Many obstetricians were unwilling to supervise a DEM who would deliver babies primarily in the home. 170 Even if a DEM could find an obstetrician who was not opposed to homebirths, most obstetricians would still be unable to supervise the DEM because their malpractice insurance carrier did not allow it.
171
From 1993 through 2001, only one DEM was able to secure physician supervision. 172 Many DEMs continued to attend homebirths anyway and some opted to refer patients to and collaborate with sympathetic physicians, although the collaboration was in an unofficial capacity to avoid liability concerns. 173 One midwife explained her frustration: "[i]t prevents us from being in the system, where we want to be . . . . Many of us have developed individual relationships with physicians that are happy to collaborate with us, who consult with us, who we work closely with, but it has to be underground." 174 The law was so unworkable that even the Medical Board of California recognized the difficult position of DEMs and obstetricians, and, at times, refused to bring charges to 164 The possibility of criminal prosecution still existed, however. 176 In the end, it was California mothers who suffered because when they "choose the midwife model of care [they] dangerously separate themselves from the medical community entirely in order to ensure their midwife is not at risk of being caught engaging in an illegal activity." 177 In 2000, the State Legislature introduced an amendment to get rid of the physician supervision requirement, but this provision was defeated before the amendment became law.
178
During the 2013 legislative session, the State Legislature abolished the physician supervision requirement. 179 Under the revised law, the licensed DEM must have a written plan for referral of complications to a physician for consultation but does not need to identify a particular physician.
180 If the DEM does need to consult with a physician for a complication or deviation from normal pregnancy, the consultation does not create a physician-patient relationship.
181
If the physician determines that the complication will not render the pregnancy high-risk, the DEM may continue to be the primary care provider. 182 These changes mean that physicians can freely consult with DEMs without liability concerns. 183 The bill's sponsor, Assemblywoman Susan Bonilla, explained that " [t] his is a historic new law because it finally ensures that women who choose to have midwives deliver their babies will have the peace-of-mind knowing that proper safeguards are in place to provide them with physician care if necessary." 184 A representative from ACOG spoke out in support of the bill, stating that even though ACOG maintains that a hospital or birth center is the safest place for childbirth, she hoped this bill would make homebirth safer for California mothers.
185
The new law will foster an effective, cooperative relationship between DEMs and physicians. 186 This relationship brings California one step closer to a dual system of care, in which the midwifery model of care can offer a safe, costeffective alternative for low-risk pregnancies in the home setting. 188 Four states neither legally define Direct Entry Midwifery nor prohibit it, leaving it unregulated. 189 This lack of regulation and guidance is problematic for all birth attendants, including obstetricians, midwives, and women seeking options for childbirth. Even though the practice of Direct Entry Midwifery is not explicitly prohibited, DEMs potentially face charges of unlawfully practicing medicine if they use certain emergency interventions before getting their patients to the hospital. 190 Furthermore, without any required training, anyone may call him or herself a DEM while lacking the essential skills needed for safe childbirth. 192 Two states do not prohibit Direct Entry Midwifery by statute but prohibit its practice by making licensure unavailable. 193 Until July 2013, Indiana also prohibited Direct Entry Midwifery. The debate between opponents and supporters of legalization is a fierce one, with opponents citing safety reasons for keeping DEMs illegal, and supporters calling on state legislatures to respect the deep tradition of midwifery. 194 Despite their illegal 683 unconstitutional for violating an expectant mother's right to privacy. The right to privacy, a constitutional right derived from the First, Fourth, Ninth, and Fourteenth Amendments, protects personal choices pertaining to child-rearing, marriage, procreation, and abortion. 200 Accused of practicing midwifery illegally, several DEMs have argued that a woman's fundamental right to privacy includes the freedom to choose whom to assist in childbirth; therefore, the midwifery laws should be analyzed using strict scrutiny. 201 No court has accepted this argument. 202 The court in Bowland v. Municipal Court for Santa Cruz County Judicial District 203 was the first to address this claim. In rejecting the midwives' assertion that the freedom to choose one's childbirth attendant is fundamental as encompassed in the right to privacy, the court explained that "the right of privacy has never been interpreted so broadly as to protect a woman's choice of the manner and circumstances in which her baby is born." 204 It noted that Roe v. Wade 205 and its progeny had specifically excluded the right to make these birthing choices from the privacy right. 206 In the context of abortion, these cases have held that at the point of the fetus's viability, well before childbirth, the state's interest in the life of the unborn child supersedes the woman's privacy right in her own body. 207 The Bowland court concluded that these policy reasons for the prohibition of abortion after viability extend to the requirement that those assisting in childbirth have valid licenses: the legislature may require midwives to be properly trained to protect the safety and welfare of their patients. 208 Thus, the court held that the right to choose whomever one wants to assist in childbirth is not fundamental, and the law regulating midwifery should be analyzed using rational basis review. protecting the health and safety of both child and mother:
The statute does not require women to give birth in a hospital, nor does it force women to obtain medical treatment. The statute simply requires nurses who practice in the expanded role of midwife to be licensed and to practice in a licensed facility as part of a health care team. The statute does not interfere with any "fundamental right" established by Roe and its progeny.
210
Because any privacy challenge to Indiana's law would hinge on the right of a woman to decide who attends her childbirth being a fundamental right and this argument has been repeatedly rejected by courts in other jurisdictions, any attempt to argue this right as fundamental to receive strict scrutiny analysis will almost certainly fail. 
Due Process Challenge: Right to Practice in a Chosen
Profession.-The right to practice a chosen profession is a property interest protected by the Fifth and Fourteenth Amendments; therefore, state laws restricting this right must be rationally related to a legitimate state interest. 212 
Sammon v. New Jersey Board of Medical Examiners
213 is particularly helpful in analyzing the effectiveness of a due process challenge to Indiana's law because New Jersey's Midwifery statute is similar to Indiana's statute, as both require state regulated Direct Entry midwives to pass an examination, complete midwifery education or some functional equivalent, and obtain proof of physician endorsement in the case of New Jersey and physician collaboration in the case of Indiana. 214 Several unlicensed midwives and parents wishing to use their services in childbirth filed suit claiming that the New Jersey statute violated their due process rights under the Fourteenth Amendment. 215 After settling issues of standing, the Third Circuit addressed the midwives' complaint that the statute unconstitutionally deprived them of their ability to earn a living in their chosen profession and that the statute makes it practically impossible for direct entry midwives to obtain licenses. 216 The court found that the midwives' interests in practicing their chosen profession were not fundamental and applied rational basis review.
217
To survive rational basis review, the state must identify a legitimate state interest that the legislature rationally could conclude was served by the statute. welfare of the mother and child were legitimate. 219 Furthermore, it found that the regulatory scheme designed to assure that DEMs are qualified was rationally related to the state interest. 220 Regarding the physician supervision requirement, the court acknowledged that this requirement may make it more difficult for DEMs to obtain licenses but noted that soliciting physicians' views on potential midwifery candidates is not irrational. 221 Disputes of fact, such as the safety of properly trained but unlicensed midwives, are not legally relevant under a substantive due process analysis. 222 Thus, the court upheld the New Jersey state law. 223 Given the similarity between Indiana's midwifery law and New Jersey's midwifery law and the consistency with which courts have rejected the due process challenge to midwifery regulation, 224 a due process challenge to Indiana's law will also likely fail.
3 230 In Yoder, the Court upheld claims of free exercise and the right to control the education of one's children using strict scrutiny analysis and granted Amish parents an exemption from compulsory school laws for their minor children. 231 The hybrid-rights exception elicited heated debate from scholars and resulted in varied outcomes from courts. 232 The 238 it is possible that an expectant mother in a rural, Amish community will be unable to locate a CDEM to assist in her homebirth. If a litigant challenged the statute by either a free exercise claim or a right to privacy claim from this Amish adherent, the court would simply apply rational basis review, and uphold the statute. 239 If the expectant mother used the alternative route of the hybrid-rights exception and asserted a free exercise claim accompanied by a right to privacy claim, however, her claim could potentially receive a strict scrutiny analysis, and the court would strike the statute down. 240 
III. AN UNWORKABLE STATUTE
Indiana recently legalized the practice of Direct Entry Midwifery for the first time. 241 In a push to legalize and regulate these midwives, for the past twenty years, Indiana state legislators brought bills before the legislature. 242 Some of the strongest support for legalizing Direct Entry Midwifery came from members of the Amish community, who opposed hospital births for religious reasons and desired a safe, regulated alternative to hospital births in the form of midwife attended homebirths. 243 Despite the infancy of the new law, midwives performed homebirths in Indiana for hundreds of years. 244 The Indiana State Department of Health reported that there were 1058 intended live births at home in 2010, and of those births, only 357 were assisted by Certified Nurse Midwives. 245 In 2010, Certified Nurse Midwifery was the only type of midwifery legal in Indiana, which means that the remaining 701 intended homebirths were either attended by a DEM or planned as a freebirth. 246 State Representative Ed Clere, chairman of the issues will likely be the biggest hurdle for CDEMs to overcome in their attempts to satisfy the collaboration agreement requirement, but many physicians' personal opinions of these midwives will also make physicians reluctant to enter into the collaboration relationship. 279 One Hoosier obstetrician acknowledged that most homebirths occur free of complications, but when homebirths do go wrong, obstetricians "see the worst of the worst . . . . We have a skewed perspective." 281 On paper, Indiana's physician collaboration requirement appears to provide an answer to this obstetrician's question; however, in reality, the result of this collaboration requirement will be a large number of midwives practicing illegally, who are not subject to the standard of care as outlined in the statute and who will avoid any sort of relationship with physicians. 282 The midwifery community will continue to be on the fringe of the maternal health community, much like when Direct Entry Midwifery was illegal. 283 The issue of liability insurance maintenance has a more uncertain impact on the workability of Indiana's CDEM statute, 284 but it will likely hinder and prevent many otherwise qualified midwives from practicing. Colorado law does not presently require DEMs to carry liability insurance; however, once the state is able to find affordable liability insurance, the state will require its registered DEMs to carry that insurance. 285 The Colorado legislature passed this law in 2006, but the Colorado Division of Registrations has yet to find affordable liability insurance. 286 If the members of Colorado's government cannot locate liability insurance at an affordable price, it is unlikely that Indiana's DEMs, who are probably not well-versed in insurance shopping, will be able to find sufficient, affordable liability insurance. 287 Thus, mandating CDEMs to enter into a physician collaboration agreement and maintain sufficient liability insurance will likely impose unintended legal barriers to the creation of a dual system of childbirth care and will evade the legislature's goal of legalizing Certified Direct Entry Midwifery and giving Hoosier mothers a safe, regulated alternative to physician-attended hospital births. 
